“Negotiations and Delegation”
Prof. Anthony Madonna
University of Georgia

4/22/21 Outline

L Introduction
Course updates

1L

IIL. Cox and McCubbins Response ¥
argument
ndition matters
Partisan NEED
Punishing defectors?
Thought:

Binder and Lee (2013)
Why is it hard to make d
Con 7
What is transpa

ributive Lawmaking and

the spatial model
‘What are ‘intense demanders’?
Positions, NOT policies
Ankle-Bones and Shoulder
Bones

VL. Delegation
ecrec ) a. National Emergencies
Penalty Defaults 2019 Border Security
Expertise, both neutral and T ity

I[’;“‘ “:‘d —_— Green Lantern Theory
epeated interactions . P
i ¢ Why Delegate

Messa and

& Al The NEA
‘ommunications

Presidential Leaders

Critiques

Course Updates (4/22/21)

MEMBER SPOTLIGHT SECTION

75% through. These have been quite strong, as
expected. Average in the upper 80s.

AFTERMATH SECTION

Assignment has been posted. Use the website for
examples. We'll talk a bit more about this today.

LECTURES

Posted!

REMAINING MEETINGS
For the next few weeks...
E-MAILS & MEETINGS

Behind! Sorry, | will have these shortly.




Course Updates (4/20/21)

4/20/21
“House Rule Choice/House Rule Choice II”

4/22/21
“Congressional Negotiations”

4/26/21
Aftermath Section DUE!

4/127/21
“House Appropriations”
Review
Tearful Goodbye

4/29/21
EXAM 2!

5/7/21
Final Legislative History Due!
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Aftermath Section

AFTERMATH SECTION

For their legislative history project, students are required to complete an
“Aftermath Section” that analyzes post-enactment events related to the
enactment. This might include the law being amended by a subsequent piece of
legislation, being altered by a series of Supreme Court decisions or its
enforcement by the President and bureaucracy. The aftermath section is due on
Monday, April 26th at 11 pm.

You have been assigned a specific question or set of questions to focus on in - B . F
your aftermath section in your prompt sheets. PLEASE READ THESE! So you AFTER M "9‘1:!:!
shouldn't be following the exact aftermath section format from the “Writing a

Legislative History” slides. Again, pull up your prompt sheet, find the number
assigned to you (under Assignments) and locate that number on the aftermath
questions section. Then answer those questions as best you can.

Median word count on this section from past classes was 850 and the average
word count was 950. Median word count for an A was 1266 and the average
word count for an A was 1638. The median number of citations was 5, the ;gs":e\f::;ﬁ:::‘;a";‘a‘sz‘e‘s:‘s‘f‘,’i"
median number of citations for an A was 5. Does this mean you have to hit these 4 -icver the hell that means. It
numbers? Of course not, we had A's that were much shorter and low grades that  should also be good enough to eam
were much longer. But students have asked about length on these sections. “four stars” from Morning Star.

Students are strongly encouraged to consult Bioguide, Historical Newspapers, oyez, JSTOR and google
scholar for additional information on this section. Please also consult the prompt sheet for suggested
sources.

Aftermath Section

AFTERMATH SECTION: OVERVIEW AND
STRUCTURE

A good example of an aftermath section can be
found in the Anti-Drug Abuse Act case on the
Congress Project website:

hitps://www.thecongressproject.com/anti-drug-
abuse-act-0f-1986

Questions to be answered in an Aftermath
section: When did the President sign it into law?
Did the papers quote the President’s discussion
of it?

A -
Above: Maryland basketball star Len Bias, whose death helped motivated
the passage of the act.

Was the law amended by a subsequent law? Was it overturned in a later Supreme Court case? Bureaucratic
rules?

How do contemporary scholars view the law? Was it effective? Citations from google scholar will help here.

Perhaps more so than any other section, the length of the Aftermath section will vary greatly depending on the
enactment. As with the Background section, students should pay attention to any “Key Questions” that were
provided with by the instructor. If there’s something in the Key Questions the instructor suggests be address in
the Aftermath section, please address it.




Aftermath Section
AFTERMATH SECTION: STRUCTURE

In the Anti-Drug Abuse Act case, the Aftermath section largely
follows the questions detailed above. The first sentence notes when
President Reagan signed the law. It's followed by newspaper
coverage of the signing.

The following paragraph briefly detailed the passage of subsequent
legislation amending the 1986 bill.

Finally, much of the Aftermath section focused on problems caused
by the legislation, as identified by scholars and political observers.
The idea here was to identify the positive or negative qualities the
law is most known for.

S;Z"f&":g"::dwx%“m:::z:;m In the case of the Anti-Drug Abuse Act, the most notable aspect of
with a death penalty provision in it and he the law was the provision calling for “mandatory minimum sentences
was "prepared to spend Christmas [in the for possession of even smaller amounts of crack cocaine with the

Senate]" to do so. crack-to-powder ratio at 100 to one.”

Finally, the Aftermath section concludes with contemporary events, highlighting its relevance. Specifically, it
notes that: “Attempting to correct their severely flawed and racially biased legislation, Congress passed, and
President Barack Obama signed into law the Fair Sentencing Act of 2010 (S. 1789; 111 PL 220). The New
York Times reported that "Congress addressed the issue by passing the Fair Sentencing Act of 2010, which
reduced the sentencing disparity to 18 to one.”

10

Additional Sources: ProQuest Congressional

2) ProQuest Congressional offers a wide-range of congressional documents from 1789
to present. It also includes fairly robust legislative histories that includes related bills,
regulatory histories and assorted references. To find it, select “ProQuest
Congressional” from “Articles and Databases” off of the University Library Website.
Then select “Legislative Insight.” Alist of congresses will be on your left. Select your
relevant Congress and ffind your bill.
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ary 15 — President Trump announces he is ate of “national
in order to repurp ng federal funds for border security.

Congress had already appropriated $1.4 billion for border security in the
Consolidated Appropriat Act of 2019.

Under the National Emergencies Act, the House passed HJR 46 to terminate the
emergency declaration, 245-182. The Senate followed suit, 5

President vetoes the resolution and House veto override failed 2:

Overview

This talk:
Why do American presidents need to declare eme!
does Congress delegate?
is the National Emergencies

How does it to the border?

Accusations of Presidential Abuse of Power

“Making matters
Obama
imposing his poli

ad of allowing them to be debated in
Congress. President Obama’s frustration with
our republic and the / it works doesn’t
give him license to ignore the Constitution.”
Senator Marco Rubio (R-FL), 2013

itutional law for ten yea

iously. The
s that were facing right now
orge Bush trying to bring

e and more power into the executive

branch and not go through Congress at all,

O and that’s what I inl.end to reverse when I'm
Chicago (D) mors resident of the United States of America.” —

Channel

= Then Senator Barack Obama (D-IL), 2008




The American Presidency is Weak
People often treat the American presidency as
is all-powerful.

The American President is frequently
ed to as the “leader of the world.”

tions domina
cycle. Each election is the
in our lifetime.

idents are often accused b;
compared to dictators and emperors.

In reality: Two presidencies. And while
substantial, domestic policy is much more muted.

The “all-powerful Emperor” or “unilateral executive” narrative
tualize but leads to a misguided view of American politi

Green Lantern Theory

o ou only communicate well
enough the public will rally to your side.”

ident only tried harder to
congre: y would vote through his

legislative agenda.

Both versions are fa

Green Lantern Theory

Nyhan: “Mr. Trump is
He cleverly exploits the appeal of
of b
a and po: ailures that are inevitable in politics

aracter we created — a Frankenstein’s monster of myths of

Politician ? ily knock down his claims about what he will a ish given
their own i ‘ romises. Commentator: in same boat.




The American Presidency is Weak
The results have been predictable. Despite
unified party control of government, the
Trump admi ation has not come close to
meeting its prom

consistent with past legislative

Image on the left tracked legislative pledges
the President promised to introduce and pass in

frame.

Why is the presiden
sidents deal with tk

Constitutional Power is Vested in Congress
The Constitution blished a truly national
government by giving Congress broad powers
over crucial economic mattes

Article 1, Section 8, of the Constitution sets out
the enumerated pov

impose taxes, regulate interstate and foreign
commerce).

At the end of this list a clause authorizes

“to make all Law ch shall be

and proper for ing i ution
the foregoing Powers....

and proper (or elasti

Not even members of
ible for delegating
most of the president’s limited domestic
author

Delegation to the President

not explicitly
delegated to the President in the
Constitution.

Presidents have long interpreted th
i and used their fir

mover advantage to force
react.

For example, Lincoln suspended the writ
of habe: rpus that prevented the
Union Army from detaining civilians

g. He does not consult !

More frequent
ome from e
delegation.




Delegation to the President

Lack of administrative power for the
presid ggested it would be diffi
presidents to gain control over public

ional oversight of executive
agencies also hamy

However, as government grew, delegation
became common. By delegating to the
president and the appointed executive branch
the discretion to decide how best to
implement and adjust policy to achieve its
objectives, Cong hares its lawmaking
powers with the president. Why"

>d so much
his
authority stops.

Delegation to the President

oid alienating

policy need. They lack the
e to make an informed, s

Speed. Decisions need to be made quickly
and the Pres s in the best pi
do so.

Delegation to the President

The Supreme Court ruled 5-4 that for-profit
corporations were exempt from a law its
owners religiously objected to. The case,

Lobby (2014) struck down
“the contraceptive mandate, a regulation
adopted by the US Department of Health and
Human Services (HHS) under the Affordable
Care Act (ACA) requiring employers to
cover certain contraceptives for their female
employees.”

When Congress passed the law in 2010, they
allowed the administration to determine
whether employers would be required to
provide contraception to female employees
under the law.

The court held that the law violated the
Religious Freedom Restoration Act of 1993.




Delegation to the President

s attractive as delegation may be, it

always has costs associated with it.

Agents may shift policy in an undesirable
direction.

When that agent is the president, it is
difficult to “fire” the agent. Difficult when
the president chooses to administer a
program in a direction different from the
one Cong intended.

One must monitor agents’ performance to
ensure that they are vigorously pursuing
the tasks delegated.

Monitoring is difficult and costl:
Alarms, not Police Patrols.”

The National Emergencies Act
Early 1970s—Concern from lawmakers ¢
unchecked presidential power.

In 1973, the Senate created the Special Committee on

Committee determined four national emergencie:
remained in eff

March 4, 1933, to deal with the economic effects of
the Depression. (FDR)
f North Korea'
(Truman)
result of a national postal strike.

ause of an international monetary

Also identified nearl: atutes that granted the
president powers once an emergency was declared

The National Emergencies Act

The House explicitl ral amendments offered
that would have ended onal emergencies after 30 and 90

The NEA d both chambers ovi

did was h an expedited pro y

could terminate a presidential declaration. Never used
before this past year.

The NEA passed both chambers overwhelmingly. What it did was establish an
d pro ich Congress could terminate a presidential declaration.
d before this past year.

Gutted in v. Chadha, which barred the use of the legislative veto.




The National Emergencies Act and the Border

s primary limitation on the executive
was the inclusion of language requiring the
d President to formally declare a national
| emergency and to specify the statutory authority
activated by that declaration.

The act do O yvide emergency author
on its own.
-

What does this mean for Trump and the border?

(1) Can he declare a national emergency? Sure.

Will it get him what he wants? Debatable. A number o
rely on, none explicitly grant him the authority to repurp
There will be a challenge in the Courts where the administration’s track record

is abysmal.
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Questions, Concerns, Angry Rants?

Don't hesitate to e-mail me.
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